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42) Ae3% 1995. 10. 19. AL 951418736 4.

43) Andre Lucas, Traite de la propriete litteraire & artistique(Paris: Litec, 1994),
p.225.

44) Stephen Rebikoff, “Restructuring The Test for Copyright Infringement in
Relation to Literary and Dramatic Plots,” 25 Melbourne University Law Review 340, at
360(2001).

45) Dam v. Kirke La Shelle, 175 F.902(2d Cir. 1910).

46) 45 F.2d 119(2d Cir. 1930).
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Al ® 4. Melville B. Nimmer & David Nimmer, Nimmer on copyright(New York:
M. Bender, ¢1995), Vol. 3, at 13-37.

49) Leslie A. Kurtz, “Speaking To The Ghost: Idea And Expression In Copyright,”
47 U. Miami L. Rev. 1221(1993).
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50) Stephen Rebikoff, “Restructuring The Test for Copyright Infringement in
Relation to Literary and Dramatic Plots,” 25 Melbourne University Law Review 340, at
360(2001).

51) Shaw v. Lindheim, 919 F.2d 1353(9th Cir., 1990).

52) Universal City Studios, Inc. v. Film Ventures Intern., Inc., 543 F.Supp.
1134(D.C.Cal., 1982).

53) Roth Greeting Cards v. United Card Co., 429 F.2d 1106(9th Cir. 1970); Atari,
Inc. v. Amusement World, Inc., 547 F.Supp. 222(M.Md. 1981).

54) Ryeher v. Children's Television Workshop, 533 F.2d 87(2d Cir. 1976); Sid &
Marty Krofft Television Productions v. McDonald's Corp., 562 F.2d 1157(9th Cir.
1977).
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55) Andre Lucas, Traite de la propriete littéraire & artistique(Paris: Litec, 1994),
p.228.

56) choltojst E@e] o] ofeld APUALEo} AYALEE] Zfo] A YA
Nl QEgorn o8y AMel BHol wks dug oA HE AL ok}
3t 955 AVE|E = A= Utk Melville B. Nimmer & David Nimmer,
Nimmer on copyright(New York: M. Bender, c1995), Vol. 3, at 13-90.

57) Davis v. United Artists, Inc., 547 F.Supp. 722(S.D.N.Y. 1982).
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8, $e=oke vkel 2ol add FAE xdstr] g 7AA Aol A
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g Rko]l QA EE st o4k AW el hsslthal sttetE 71w A<l
T AR AR wiZel xd el gAZE dvkd, AFwe g
EdES HEsHA @AY 1 AlgkE 1389 bds] Y Buvks 345k
Wk g2 sA etk Aloth

o
=
a
1)
<
=
=N
175]
o
US|
gt
ok
ot
o,
)
o
_?L
rlj
il
)
\
o
o,
o
=]
gt
o
fru
offt
e,
o
o
L
o,

58) Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539(1985).
59) Andre Lucas, Traité de la propriete litteraire & artistique(Paris: Litec, 1994),
p-229.
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Aol Az AgAe] FItET) o]

= &9 HEFEEY
(factual works) =& FEREZY HF@(functlonal works) sfte] ofoltion 7)E
= xAske=d e e Al W] gdve] EAjky] wiiel el wgh
A2 HoRRE FA siAekA] o 1 oofoltjolyt 7|EhA] HEshE
EgEs A%E A "ok dxd, EHs AHE] 93 AdE ®

R UL B B
.00 QT TEAL FTa] S@ Take] A EE Q4P 7)) &
3l

2
ol ®do] 54 ololrjole] Ealel mEHolA}t B5AQ
3l

1 Ageles 1
A Ho = ofolr]old] B ol npxri|e] AR wY] wiied Rod
St RS 53] 254 Aslel = (scenes ‘a faire doctrine)e]2fal F-ET}
AAHA e 7he A FAE tEel doA 58 2 S AFEEA ¥ %l
= Agol, 293 254 e 54 Ak 182 94 Bl gl o
o AAHoR frAbgh BHS fMetti T & (7] wiie] Az B
el A A9l sE Aotk v=te] Fele olgd FAES ALd Haty
o] & & gl &9 ‘FA AsPea BHE B o, xFEA AstEa A
ARG G A] AL st Al B @rhed) TRk, AR AMAS Aol
SepubE Az A9 AR olY JAl=dtke] A gl ofolro] - ¥
olEwlo] wheba] HabA AR AAE BENRS ¢ oQla 123 AL AR ¢
HAb] 4oz $uky]= oy A TR BEws 4 it
XA Asle] oE BA, HulAbl k] “dA XSt As)FR o] Fgh

60) 3lgole] LA of B Al Uel} ofolriofo] = Aoz AL
vaggoz @ 4 , A 2@ Qe ololtjo] g ol geltiehE A%
9 mAZA WA e @ AGARaE A4NA ohigrim BAE bl ook oy
¥ 1993.6.8. A1 93t43073 wA; tiw 1999.10.22. AL 98%=112 2.

61) Baker v. Selden, 101 U.S. 99(Supreme Court, 1879).

62) Computer Associates Int'l, Inc. v. Altai, Inc., 982 F.2d 693(2d Cir. 1992).

63) Leslie A. Kurtz, “Copyright: The Scenes A Faire Doctrine,” 41 Fla. L. Rev.
79(1989).
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65) 618 F.2d 972(2d Cir.), cert denied 449 U.S. 841(1980). FollA “Apa A =& 0]
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66) Computer Associates International, Inc. v. Altai, Inc., 982 F.2d 693(2nd Cir.,

1992); Data East USA, Inc. v. Epyx, Inc., 862 F.2d 204(%th Cir., 1988).

64) tHH<Y 2000. 10. 24. A3 99t}10813
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67) Paul Goldstein, Copyright(Little, Brown and Co., 1996), Vol.2, at 8:2; John W.
Hazard, Jr., Copyright Law in Business & PracticeNew York, Prentice Hall, 1994),
pp.7-14.

68) Andre Lucas, Traité de la propriete litteraire & artistique(Paris: Litec, 1994),
p-229.

69) AAAGERZE AFATLE a1 A SANERE agdelAt P
Zga9s 5 5 ok

70) i ALE 1993. 6. 8. A, 93113073,3080(A A A A& HY 1992.
11. 17. A 31, 911454789,54796).

71) oA, Y 2000. 10. 24. A1 99t}10813 T2,
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72) Nichols v. Universal Pictures Corp., 45 F.2d 119, 121(2 Cir. 1930); Sid &
Marty Krofft Television Productions, Inc. v. McDonald's Corp., 562 F.2d 1157(C.A.Cal.
1977); <lxddl, Twentieth Century-Fox Film Corp. v. MCA, Inc., 715 F.2d
1327(C.A.Cal, 1983 A1l A= F ZEe] FAZQL diske ™ vh2AR, O ¥IF4
A ARFA A=ETre] 2FM9 AA, @ Star Warsoll A &S 59 opA|7}
WA AlH el A=A Battlestarol| M= &2 G829 ofHAIZF RISH AlH o] A
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oF WA AlH o] Ao wol Mg Atggtie A, @ WFH AYHE EoFe 98
A mio]l HAFe] A"l s AA EFE A KStar Wars) T EkE A
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g A (EFFHel AU e Asde 2y A4 AN BE
Iboolg fFARSHAl HARIEITE A, @ 93kl AL WFA AEe] s-FH At
AAF AHEFE THche AHeldes 3, ® & 2F =5FolA rIFF A= o
SEANA TS FosEA e U-kvE Ao 137K A& fAgo] e o, &
Aol AdH Aol gk 9 = glr] wisel ARAZNE Fske S
Aol Fsitta Ar)stn AHE vl A deR $59 b qlrh

73) Davis v. E. I. DuPont de Nemours & Co., 240 F.Supp. 612(D.C.N.Y. 1965);
193230l A== 31 195910 /NZHE Tarzanolghe J3FE 191206 22037 AH P2}
TAAQ tshll&3 ARl QlojA= AolakArt AAAD EA= e FH WA
aga FANES] AA% FoaAel doiMe dFAoR FAlsttt #AIE vk 9l
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83) thH< 2000. 10. 24. A3 99t}10813 ¥AL EAH FAEo] «“AA x| sfol] A
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E3], e #Aple] =4S SwkdEr] $5)e], Detective Comics v. Bruns
Pub8OAL o A @are] «gpmjulrolelal Shi= WhErEEre] AAA 2RIt #

# 2EeE mud wael] Adadse] 490e A4 we welel A

A, 1937 FUARAL GAIS] ARE B, w= 59 FA]REe] Abael
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86) 111 F.2d 432(2d. Cir. 1940).
87) 366 F.2d 303(2d Cir., 1966), cert. denied, 385 U.S. 1009(1967).
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88) 736 F.2d 485(9th Cir., 1984).
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1 QoA dAA R kst ARAAE T 18E S
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991 k7] F(quantitative test) ] 271 RubE EHYQ PETILHE(qualitative  test)
th89) weba] Aol Ao RE @A Fudts Raold ALES] F4
o7 fAgE ASde ARARE s dA o oF et A&

]
4
o] 5ol 9l

NS

2 ¢ SEEEE gw 344 gde wssus
s ARAMe WEAS B4Y gy WFelth mF Al e @
Mol AR Bl A Ho]x| Larelsh FAAH TS A
AR} AR Te) ATk QT B8, SRl mejue] 49
olopr] A, AL, AAWA Fol FAA wAe] Wioly] Wi, =
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G o7 WEel e BAH FA4e] MEAS §A45 B4 ADLeE

89) V. 1. “Hiy FlESLtE o= o] WY B Hde g i

90) Dawn Associates v. Links, 203 U.S.P.Q. 831(N.D. Ill., 1978); Universal City
Studio v. Kamar Industries, 217 U.S.P.Q. 1162(S.D.Tex., 1982).

91) Henry Holt v. Liggett, 23 F.Supp. 302(E.D.Pa., 1938).

92) Shaw v. Lindheim, 919 F.2d 1353(9th Cir., 1990); Twentieth Century-Fox Film
Corp. v. MCA, Inc., 715 F.2d 1327(C.A.Cal.,1983); Burroughs v. Metro-Goldwyn-Mayer,
nc., 683 F.2d 610(C.A.N.Y., 1982); Universal Pictures Co. v. Harold Lloyd Corp., 162
F.2d 354(C.A.9, 1947); Universal City Studios, Inc. v. Film Ventures Intern., Inc., 543
F.Supp. 1134(D.C.Cal., 1982).
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AzAE e - sdE A AR5 Adasr] g Vo EA, =
o] stz ddle E3] “AZEo) e Ht(access) ¥ A A -FAF(substantial
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3T

=
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¢l o wkete], AAA fA e Ve Al AiEo] Ay WHEA
of n]Fo] AAAYPE FEEE A= AEE AQNA ARE e
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2 A AEANA BARIA ddetaat sk g FAIskE L ARl R
o] uEA Yo ARE BE = 23 WIS WS 5 IS Ao

ob= RHE, AL GAMA AMDS SRR A FEE ARy b=

grhs AREARE T R R O Hee g9l
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<Abstract>

Substantial Similarity Tests as Applied
to Artistic and Functional Works

Sang Jo JONG"

While imitation was respected for more than 500 years in the Chosun
Dynasty, creativity and originality is now of much more value than before as
Korea moves toward a knowledge-based society. In parallel with the increase
in the economic value of knowledge, demands for creative ideas and original
expression have grown up rapidly for the past few decades. Accordingly, an
increasing number of disputes have centered around the idea/expression
dichotomy and any similarity between a copyrighted work and allegedly

infringing work.

Supreme Court of Korea has shown its sconflicting views on idea/expression
dichotomy and originality criteria. For example, while it required a very low
level of originality with regard to a eye-test chart, it denied copyright
protection for a photograph made for a purpose of merchandise catalogue on
the grounds that originality or artistic elements in the photograph in question
was not enough for copyright protection. It is interesting to see whether these
apparently conflicting views of the Supreme Court might affect its decisions

on substantial similarity in cases of copyright infringement.

This paper then moves on to the main topic of the substantial similarity
test. Having found that there are relatively few decisions on the substantial
similarity, the author first tries and introduces to the paper a brief analysis of
various tests adopted by U.S. courts, which are found as unanimous in

distinguishing artistic works from functional works. In the field of artistic

* Associate Professor of Law, Seoul National University
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works, there often exist a variety of ways of expressing the same idea and,
accordingly, artistic works are granted a broad scope of copyright. By contrast,
functional works are given relatively thin copyright since their expression is

often limited or directed by their functions themselves.

When courts in Korea face artistic works, however, they appear to have
difficulty in dealing with copyright protection for plot, characters, events in
novels or dramas. The author argues in this paper that, since detailed plot,
characters, and events in artistic works are mostly the gist of original
expression in the works, substantial similarity in the detailed plot, characters
and events must be a good evidence of copyright infringement. Especially,
broadcasting companies and film companies are the major figures in cultural
industry which produces and distributes artistic works, judicial decisions on
any copyright infringement by broadcasting companies or film companies
might have significant impact upon economic incentives to creation and, thus,
upon the just budding market of culture. It remains to be seen how the
judicial courts answer the question of the scope and extent of copyright
protection for creative or original elements and the task for tackling plagiarism

in Korea.



